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Receipt is acknowledged of papers submitted under 35 U.S.C. 1 19(a)-(d), which 
papers have been placed of record in the file. 

Claims 1-20 are rejected under 35 U.S.C. 112, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter which 
applicant regards as the invention. 

In claim 1 : line 1 , the recitation of " the form" does not have antecedent basis. Line 2, 
the phrase " comprises the steps consisting in" is indefinite because it is not known what 
is intended. Both comprising and consisting are used; thus, it is unclear if the method is 
open to additional steps or the method only includes the steps recited. Line 4, the 
recitation of" the bottom" does not have antecedent basis. Lines 6,7,10, the recitation 
of" confectioner's mix" is indefinite; what does applicant mean by " confectioner's mix", ( 
a mix belonging to a confectioner because confectioner is the maker or seller of 
confection). What would be considered as " confectioner's mix"? 
Claim 2 has the same problem as claim 1 with respect to the recitation of " 
confectioner's mix". Also, it is not clear if applicant intends for a Markush group?; if so, 
the proper language is " selected from the group consisting of. 
In claim 5, the phrase " in particular" renders the claim indefinite because it is unclear 
whether the limitation(s) following the phrase are part of the claimed invention. See 
MPEP § 2173.05(d). Also, the recitation of " card" is indefinite because it is not clear 
what material is considered as card; does applicant mean to say cardboard? 
In claim 8: Line 2, the recitation of " the assembly" does not have antecedent basis; the 
term " confectioner's mix" has the same problem as claim 1 . 
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Claim 9 has the same problem as claim 2. 

In claim 1 1 , the recitations of " the assembly, the optionally-pre-baked fruit trimming" do 

not have antecedent basis. Previous claims do not set forth any pre-baked fruit 

trimming. The term " confectioner's mix" has the same problem as claim 1 . 

In claim 12, the term " confectioner's mix" has the same problem as claim 1 . Line 3, the 

recitation of ' the bottom" does not have antecedent basis. Line 4, the recitation of " the 

margins". Line 5, the recitation of " the outside" does not have antecedent basis. 

Claims 13 18-20 have the same problem as claim 5. 

In claim 14, the recitation of" the side walls" does not have antecedent basis. 

The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1 , 148 
USPQ 459 (1966), that are applied for establishing a background for determining 
obviousness under 35 U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating 
obviousness or nonobviousness. 

Claims 1-20 are rejected under 35 U.S.C. 103(a) as being unpatentable over the 

book "The Good Housekeeping Step-by-Step Cookbook" in view of " The Brand Name 

Book of Baking" and Morito et al. 
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The Good Housekeeping teaches to make individual fruit tart comprising the 
steps of preparing a confectionery filling comprising juice, sugar, butter and cornstarch, 
pressing dough onto both and up side of tartlet pan, baking the tartlet shell, filling the 
shell with confectionery mix and top with fruit pieces. The book also teaches that 
crusts with moist fillings are often partially or completely baked before they're filled for 
crisp result. 

The Good Housekeeping does not teach baking the pastry after covering with 
confectionery filling and fruit, the use of brown sugar, the mold having elongated shape, 
the use of aluminum or card mold, applying the fruit by automatic means, freezing in the 
mold and the lining height as claimed. 

The Brand Name cookbook teaches to make tart by filling the tart shell with filling 
and fruit and then baking the filled product. The book also teaches to make Blueberry 
pie wherein the fruit is mixed with sugar and cornstarch. 

Morito et al disclose a method of forming pie or tart wherein an elongated, 
rectangular mold is used. ( see col. 1 lines 40-45) 

The baking of shell containing the filling and fruit or baking of the shell before 
topping with filling and fruit are both well known alternative as shown by the two 
cookbooks. It would have been obvious to prebake the shell if one wants a crisp result 
or to do the vice versa if a crisp result is not wanted. The alternative sequence would 
have been readily apparent to one skill in the art. It would have been obvious to use a 
rectangular or elongated bar when desiring a different shape. Morito et al show that 
rectangular mold is known. A simple search on the internet also reveals different mold 
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shapes for tart and pie; there are rectangular mold, round mold, pear-shaped mold etc.. 
Changing the shape of a food product is notoriously well known and would have been 
obvious to one skilled in the art. It would have been obvious to use brown sugar as a 
matter of preference. It would have been obvious to mix fruit with sugar and gelling 
agent such as starch when desiring a sweet taste and thicken fruit pieces. Such 
practice is well known in the art as shown by the Brand Name cookbook. I The use of 
disposable aluminum pie pan is well known in the art; most of commercially available 
pies are sold on aluminum pie pan. It would have been obvious to use disposable 
aluminum pie pan when making product for commercial purpose or for gathering in 
which the pan will not be retrieved. It would have been obvious to use automatic means 
when making large number or when desiring convenience. It would have been obvious 
to freeze the product when long term storage is desired; it would have been obvious to 
freeze it in the mold as a matter of convenience in that extra step is not taken to get the 
pastry out of the mold. It would have been obvious to adjust the lining height of the 
dough depending on the depth of the mold, the depth of the cavity wanted and the 
height of filling wanted. Such parameter is a result-effective variable which is well within 
the determination of one skilled in the art. 

The prior art submitted on the IDS filed on 7/26/06 will not be considered except 
for reference GB 2186475 because there is no English abstract of the references. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Lien T. Tran whose telephone number is 571-272-1408. 
The examiner can normally be reached on Monday-Thursday. 
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If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Keith Hendricks can be reached on 571-272-1401 . The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

September 15, 2010 

/Lien TTran/ 

Primary Examiner, Art Unit 1781 



